
	
	




	[bookmark: _GoBack][Template] Asset Sale Agreement
[Guidance Note: This document is a template only. Each party should seek legal, tax and financial advice to ensure its specific requirements are covered/considered.] 

	[bookmark: _Toc100833542]Parties
The Buyer’s details are as set out in the Agreement Details (Buyer) 
The Seller’s details are as set out in the Agreement Details (Seller) . 

	[bookmark: _Toc100833543]Background

	A 
	[bookmark: _9kMJI5YVt4889AAeRjYTssu9][bookmark: _9kMK8M6ZWu4BC7CIQNB0wtzE]The Seller carries on the Business as owner and operator.

	B 
	The Seller has agreed to sell the Assets to the Buyer and the Buyer has agreed to buy the Assets from the Seller on the terms set out in this agreement (Agreement). 


[bookmark: _Toc328469767][bookmark: _Toc339371354][bookmark: _Toc343168712][bookmark: _Toc346627556][bookmark: _Toc366782381][bookmark: _Toc370210362][bookmark: _Ref426464186][bookmark: _Toc42249114][bookmark: _Toc100833544]Definitions and Interpretation
Definitions
	Agreement Details
	means the details set out in Schedule 1

	Authorisations
	includes any accreditation, consent, authorisation, registration, filing, lodgement, permit, franchise, agreement, notarisation, certificate, permission, licence, approval, direction, declaration, authority or exemption from, by or with a government agency

	Assets
	means the assets owned by the Seller and used for conducting the Business at the Completion Date, including:
the plant and equipment as set out in the Asset Schedule
the intellectual property (e.g. business names, domain names) as set out in the Asset Schedule 
the Business Contracts
the leases and licences as set out in the Asset Schedule 
the Business Records; and
[insert other] [Guidance Note: insert details of any other specific assets to be transferred. This could include, for example, cash at bank]
[Guidance Note: If the Business involves a building that is owned by the Seller, then the Buyer and Seller must consult with the Department of Education’s School Infrastructure NSW about any specific requirements and arrangements for the building.]

but does not include the Excluded Assets
[Guidance Note: The Seller and Buyer should consider, negotiate and agree the specific Assets to be included in this Agreement.  This definition and the Asset Schedule should be amended accordingly] 

	Asset Schedule
	means Schedule 4

	[bookmark: _Hlk5800930]Business
	has the meaning given in the Agreement Details 

	Business Contracts
	means the arrangements and agreements entered into, made or accepted by the Seller for the Business with customers/clients or suppliers that are not fully performed at Completion, including as set out in the Asset Schedule

	Business Records
	means all accounts, records and data and all other documents relating to the Business or the Assets

	Buyer Warranties
	means the representations and warranties of the Buyer set out in Schedule 3

	Cap
	has the meaning given by the Agreement Details

	Claim
	means any claim, notice, demand, action, proceeding, litigation, investigation or judgment whether based in contract, tort, statute or otherwise

	Completion 
	means the completion by the parties of the sale and purchase of the Assets under this Agreement

	[bookmark: _Hlk5800922]Completion Date
	means the date on which Completion will occur as described in the Agreement Details

	Employee
	means an employee listed in Schedule 5 (the Employee Schedule)

	Excluded Assets
	means the excluded assets as described in the Agreement Details

	Purchase Price
	means the price set out in the Agreement Details

	Security Interest
	includes a 'security interest' as defined in the Personal Property Securities Act 2009 (Cth), mortgage, charge, lien, pledge, claim, restriction against transfer, encumbrance and other third party interest 

	Seller Warranties
	means the representations and warranties of the Seller set out in Schedule 2

	Special Conditions
	means the special conditions (if any) set out in the Agreement Details

	Transition Activities
	means the transition activities to be provided by the Seller to the Buyer as set out in the Agreement Details

	Warranty Period
	means the period as set out in the Agreement Details


[bookmark: _9kMM9L6ZWu5778BBOI000E5m][bookmark: _9kR3WTr1AB6CHeKlmxun7dSwyBAu2B7D][bookmark: _9kR3WTr1896CIfKlmxun7dSwyBAu2B7D][bookmark: _Toc42249116]Interpretation
Headings are for convenience only and do not affect interpretation.
Nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or a relevant part of it.
The following rules apply unless the context requires otherwise.
The singular includes the plural, and the converse also applies.
If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
A reference to a person includes a corporation, trust, partnership, unincorporated body or other entity, whether or not it comprises a separate legal entity.
A reference to a clause or Schedule is a reference to a clause of, or Schedule to, this Agreement.
A reference to an agreement or document (including a reference to this Agreement) is to the agreement or document as amended, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document.
A reference to writing includes any method of representing or reproducing words, figures, drawings or symbols in a visible and tangible form.
A reference to a party includes the party's successors, permitted substitutes and permitted assigns (and, where applicable, the party's legal personal representatives).
A reference to legislation includes a modification or re‑enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
A reference to dollars or $ is to Australian currency.
Endeavours 
A reference to a party using or obligation on a party to use its best endeavours or reasonable endeavours does not oblige that party to:
pay money:
in the form of an inducement or consideration to a third party to procure something (other than the payment of immaterial costs, to procure the relevant thing); or
in circumstances that are commercially onerous or unreasonable in the context of this Agreement;
provide other valuable consideration to or for the benefit of any person or agree to commercially onerous or unreasonable conditions.
[bookmark: _Toc450125929][bookmark: _Toc457396215][bookmark: _Toc23755083][bookmark: _Toc46637328][bookmark: _Toc92694485][bookmark: _Toc114393545][bookmark: _Toc114464149][bookmark: _Toc114464669][bookmark: _Toc114479610][bookmark: _Toc120941233][bookmark: _Toc126557805][bookmark: _Toc126559676][bookmark: _Toc132175191][bookmark: _Toc132686574][bookmark: _Toc133226407][bookmark: _Toc139173845][bookmark: _Toc151282579][bookmark: _Toc182633740][bookmark: _Toc182966916][bookmark: _Toc183592347][bookmark: _Toc197242455][bookmark: _Toc216691701][bookmark: _Toc224442963][bookmark: _Toc224443653][bookmark: _Toc224462211][bookmark: _Toc238015394][bookmark: _Toc239815062][bookmark: _Toc239815236][bookmark: _Toc248137098][bookmark: _Toc289671911][bookmark: _Toc289675330][bookmark: _Toc293919891][bookmark: _Toc361751758][bookmark: _Toc361814330][bookmark: _Toc366502025][bookmark: _Toc379357550][bookmark: _Toc399411732][bookmark: _Toc399744192][bookmark: _Toc404257215][bookmark: _Ref451236335][bookmark: _Toc42249129][bookmark: _Toc100833547]Sale and Purchase 
[bookmark: _Ref115789228][bookmark: _9kMIH5YVt4888GJfJjo][bookmark: _Toc42249130]Conditions Precedent]  
[bookmark: _Ref101437546](Conditions to be satisfied for Completion to occur) Completion is conditional on each of the Conditions (defined below) being satisfied or waived under clause 2.1(e), on or before Completion or any other date agreed by the parties in writing.
(The Conditions) The conditions (“Conditions”) are as follows:
[bookmark: _Ref115881254]Provider approval: the Buyer receiving the necessary “Provider Approval” to be able to conduct the Business. This Condition is for the benefit of the Seller; 
[bookmark: _Ref115881256]Service approval: the regulatory authority approving the transfer of the “Service Approval” with respect to the Business from the Seller to the Buyer.  This Condition is for the benefit of both parties; 
[bookmark: _Ref115881258]SINSW approval: the Buyer obtaining an “OSHC licence agreement” in connection with the Business from the Department of Education through its School Infrastructure New South Wales; [Guidance Note: Consider OSHC licence agreement arrangements. The Department of Education’s School Infrastructure NSW to be consulted.]
GST: the Buyer is registered for GST with the Australian Tax Office; and
[Insert any other Conditions].
[Guidance Note: If the Business involves a building that is owned by the Seller, consider any conditions around engagement with the Department of Education’s School Infrastructure NSW.]
[bookmark: _Ref101437876](Efforts) Each party must:
use its reasonable endeavours to ensure that the Conditions are fulfilled or waived before the date specified in that clause;
not take any action that would, or would be likely to, prevent or hinder the fulfilment of any Condition; and
as soon as a party becomes aware that a Condition has been fulfilled, notify the other party in writing. 
(No requirement of waiver) Nothing in this clause requires a party to waive a condition under clause 2.1(c) or accept unreasonable conditions or requirements imposed by any third party to fulfil any Condition.
[bookmark: _Ref101438087](Waiver of Conditions) A Condition may be waived only:
if the Condition is expressed for the benefit of a particular party, if that party gives notice of waiver of the Condition to the other party; or
if the Seller and the Buyer agree in writing to waive the Condition.
However, the Conditions at clauses 2.1(b)(i) (Provider approval), 2.1(b)(ii) (Service approval) and 2.1(b)(iii) (SINSW Approval) cannot be waived and must be satisfied before Completion can occur.
(Failure of Condition) Either the Buyer or the Seller may, if not otherwise in breach of this Agreement, terminate this Agreement by giving notice to the other party at any time before Completion if:
a Condition is not fulfilled or waived under clause 2.1(e) before the Completion Date or the date otherwise agreed by the parties; or
a Condition, having been fulfilled, does not remain fulfilled in all respects at all times until Completion.
Sale and Purchase 
[bookmark: _9kMLK5YVt4889AAeRjYTssu9][bookmark: _9kMH2J6ZWu4BC7AKTK9wyD][bookmark: _9kMIH5YVt3AB8GMiNevB03KkUC4346M][bookmark: _9kMH3K6ZWu4BC7AKTK9wyD](Sale and purchase) The Seller agrees to sell the Assets free from all Security Interests and the Buyer agrees to buy the Assets on the terms set out in this Agreement.     [Guidance Note: The Asset should be sold free of Security Interests. This means that no third parties have any interests in the Assets – so clean title is given for the Assets. If the parties agree that any third party interests are to remain, this can be dealt with in the ‘Special Conditions’ (see clause 14).]
[bookmark: _Toc42249131][bookmark: _9kMH4L6ZWu4BC7AKTK9wyD](Title and property) Title to and property in the Assets:
[bookmark: _9kMK2G6ZWu4BC7FIOIz11r0517]until Completion, remains solely with the Seller; and
[bookmark: _9kMK3H6ZWu4BC7FIOIz11r0517]passes to the Buyer with effect from Completion.
[bookmark: _Ref101350967](Excluded Assets) The sale and purchase under this Agreement does not include the Excluded Assets. 
[bookmark: _Ref101431270](Profit and loss) Subject to Completion occurring, all profits and losses relating to the conduct of the Business:
until Completion, belong to the Seller; and
from Completion, belong to the Buyer. 
(Liabilities) Subject to Completion occurring, and subject to clauses 2.2(d), 9(c), (d) and (e), all liabilities relating to the conduct of the Business:
in the period up to Completion, are the responsibility of the Seller and the Seller indemnifies the Buyer from and against those liabilities (irrespective of whether the liability arises before or after Completion); and
in the period from and including Completion, are the responsibility of the Buyer and the Buyer indemnifies the Seller from and against those liabilities.
[bookmark: _Ref426450999][bookmark: _Toc42249132][bookmark: _Toc100833548]Payment and Price
[bookmark: _Ref45830896][bookmark: _Ref474764214][bookmark: _Toc485214100][bookmark: _Toc485370252][bookmark: _Toc485373163][bookmark: _Toc511383340][bookmark: _9kMJ7M6ZWu4BC9DGdbAtkjv0Yg6sp][bookmark: _Toc42249133][bookmark: _Ref426451135](Purchase Price) The Purchase Price must be paid by the Buyer to the Seller on the Completion Date in accordance with the Agreement Details, subject to any adjustments specifically set out in this Agreement.
[bookmark: _Hlk45830999](Payment) Any payment to a party under this Agreement will be made by electronic transfer of cleared funds to a bank account nominated in writing by the party for that purpose.
[bookmark: _Toc45820670][bookmark: _Toc45822310][bookmark: _Toc45823236][bookmark: _Toc45823669][bookmark: _Toc45820671][bookmark: _Toc45822311][bookmark: _Toc45823237][bookmark: _Toc45823670][bookmark: _Toc45820672][bookmark: _Toc45822312][bookmark: _Toc45823238][bookmark: _Toc45823671][bookmark: _Toc45820673][bookmark: _Toc45822313][bookmark: _Toc45823239][bookmark: _Toc45823672][bookmark: _Toc45820674][bookmark: _Toc45822314][bookmark: _Toc45823240][bookmark: _Toc45823673][bookmark: _Toc45820675][bookmark: _Toc45822315][bookmark: _Toc45823241][bookmark: _Toc45823674][bookmark: _Toc45820676][bookmark: _Toc45822316][bookmark: _Toc45823242][bookmark: _Toc45823675][bookmark: _Toc45820677][bookmark: _Toc45822317][bookmark: _Toc45823243][bookmark: _Toc45823676][bookmark: _Ref426452198][bookmark: _Ref516224450][bookmark: _Ref517350638][bookmark: _9kMH1I6ZWu4BCAEDgRqqs7qUwEyvFBx8][bookmark: _Toc42249150][bookmark: _Toc100833549]Seller Warranties
[bookmark: _Ref487540965][bookmark: _Toc490034453][bookmark: _9kMH2J6ZWu4BCAEDgRqqs7qUwEyvFBx8][bookmark: _Toc42249151][bookmark: _Ref410650786][bookmark: _Toc367195791][bookmark: _Toc367282476][bookmark: _Toc396986000][bookmark: _Toc401741508][bookmark: _Toc426028244][bookmark: _Ref426381738][Guidance Note: A Seller Warranty is a promise by the Seller about the state or condition of the Assets/Business at signing and Completion. Often, sale contracts will have a long-list of warranties to provide protection to the Buyer, for example, that there are no outstanding insurance claims, that the assets are in order, that there are no outstanding liabilities. This template document has a small list of warranties – they are not comprehensive, and are intended for a simple transaction. Both the Buyer and the Seller should seek professional advice (e.g. legal and taxation) about the appropriate scope of warranties required for a specific transaction – to ensure all risks and considerations are properly dealt with.]
[bookmark: _9kMON5YVt4889AAeRjYTssu9][bookmark: _Ref101269569][bookmark: _9kMH3K6ZWu4BCAEDgRqqs7qUwEyvFBx8](Seller Warranties) The Seller represents and warrants to the Buyer that each of the Seller Warranties is correct.
[bookmark: _Toc450126004][bookmark: _Toc457396290][bookmark: _Toc492375819][bookmark: _Toc504532621][bookmark: _Toc507344013][bookmark: _Toc510256471][bookmark: _Toc510337313][bookmark: _Toc510337415][bookmark: _Toc510337516][bookmark: _Toc510406333][bookmark: _Toc510600940][bookmark: _Toc510603032][bookmark: _Toc533499352][bookmark: _Toc533501640][bookmark: _Toc46056011][bookmark: _Toc46132863][bookmark: _Toc66763041][bookmark: _Toc88358548][bookmark: _Toc112140507][bookmark: _Toc114899599][bookmark: _Toc114971707][bookmark: _Toc120943368][bookmark: _Toc126638650][bookmark: _Toc132172479][bookmark: _Toc139174810][bookmark: _Toc173645472][bookmark: _Toc174240084][bookmark: _Toc174422390][bookmark: _Toc174423816][bookmark: _Toc180810999][bookmark: _Toc182280432][bookmark: _Toc183591782][bookmark: _Toc216070583][bookmark: _Toc216689905][bookmark: _Toc222891420][bookmark: _Toc229802308][bookmark: _Toc238538326][bookmark: _Toc238629099][bookmark: _Toc247690295][bookmark: _Toc361232731][bookmark: _Toc367195793][bookmark: _Toc367282478][bookmark: _Toc396986002][bookmark: _Toc401741510][bookmark: _Toc426028246][bookmark: _Toc490034456][bookmark: _Toc42249154][bookmark: _9kMH7O6ZWu4BCAEDgRqqs7qUwEyvFBx8][bookmark: _Ref426381949][bookmark: _9kMH8P6ZWu4BCAEDgRqqs7qUwEyvFBx8](When Seller Warranties given) Each of the Seller Warranties:
[bookmark: _9kMK7L6ZWu4BC7FIOIz11r0517]is given as at the date of this Agreement and as at the time immediately before Completion; and
[bookmark: _9kMH6N6ZWu4BC7FMSIz11r0517XF27][bookmark: _9kMK8M6ZWu4BC7FIOIz11r0517]will remain in full force and effect after the Completion Date despite Completion.
[bookmark: _9kMH8GP7aXv6AAAEIfcBulkw11][bookmark: _Toc485214115][bookmark: _Toc485370267][bookmark: _Toc485373178][bookmark: _Toc511383356][bookmark: _Toc42249155][bookmark: _9kMPO5YVt4889AAeRjYTssu9][bookmark: _9kMI2I6ZWu4BCAEDgRqqs7qUwEyvFBx8](Buyer reliance) The Seller agrees that the Buyer has entered into this Agreement in reliance on the Seller Warranties.
[bookmark: _Ref517350635][bookmark: _Toc42249156][bookmark: _9kMH2J6ZWu599ABAeSkTeDwnmy33][bookmark: _9kMLK5YVt3AB9EEhNp7ro8KeMrp2][bookmark: _9kMI3J6ZWu4BCAEDgRqqs7qUwEyvFBx8][bookmark: _9kMON5YVt3AB6CIQEjhu](Disclosures) The Buyer will not make a Claim relating to a breach of the Seller Warranties and agrees that the Seller is not liable to make any payment under or in connection with any Seller Warranty to the extent that the Claim is based on any fact, matter or circumstance:
provided for in this Agreement; and
[bookmark: _Ref490805509][bookmark: _Ref426378818]reasonably identifiable or reasonably determinable from the materials disclosed in writing before the date this Agreement is signed (Disclosure Material).
[bookmark: _Ref426379312][bookmark: _Ref490564439][bookmark: _9kMH3K6ZWu4BC7DJRFkiv][bookmark: _9kMHzG6ZWu599ABBfSkZUttvA][bookmark: _9kMNM5YVt3AB9EEhNp7ro8KeMrp2][bookmark: _9kMH4L6ZWu4BC7DJRFkiv](Notice of Claims) The Seller is not liable to make any payment for any Claim unless the Claim is made in writing by the Buyer on or before the end of the Warranty Period.
[bookmark: _Ref485210966][bookmark: _Ref11772151][bookmark: _Ref426381960](Details of Claims) The Buyer must include in a notice given under clause 4(e) reasonable details of the fact, circumstance or matter giving rise to the Claim, the nature of the Claim and the Buyer’s estimate of the loss suffered. The Buyer must also, on an on-going basis, keep the Seller informed of all developments in relation to the Claim.
[bookmark: _9kMLCP6ZWu577AHHXLhbkvw56s3](Maximum aggregate liability) The maximum aggregate amount that the Buyer may recover from the Seller (whether by way of damages or otherwise) for a Claim arising out of a breach of the Seller Warranties is limited to the Cap.  [Guidance Note: A consideration for a sale contract is what happens to the Seller after completion – if the Seller is wound up or has no assets or funds, then the promises made by the Seller for the Seller Warranties will be of little utility. This is because if the Buyer made a claim the Seller may no longer exist or may not have the resources to satisfy a claim.  Legal advice should be obtained on these types of considerations. The Buyer should also ensure that it undertakes detailed due diligence of the Seller before entering into an agreement to purchase the assets]    
[bookmark: _Toc45819573][bookmark: _Toc45820686][bookmark: _Toc45822326][bookmark: _Toc45823252][bookmark: _Toc45823685][bookmark: _9kMI13K7aXv6AAAEIfcBulkw11][bookmark: _Toc42249158][bookmark: _9kMH5M6ZWu599ABAeSkTeDwnmy33](Buyer's acknowledgements) The Buyer acknowledges and agrees that:
[bookmark: _Ref426379454][bookmark: _9kMKJ5YVt3AB8EMjMr5vxyuAyz8B86][bookmark: _9kMI1H6ZWu4BC7AKTK9wyD][bookmark: _9kMMDP6ZWu4BC7CIQNB0wtzE]except as expressly set out in this Agreement, neither the Seller, its representatives nor any other person has made any representation, given any advice or given any warranty or undertaking, promise or forecast of any kind in relation to the Assets or the Business or this Agreement; and
[bookmark: _9kMN5G6ZWu4BC7CIQNB0wtzE]it has carried out investigations in respect of the Business and has examined and acquainted itself with the Disclosure Material.
[bookmark: _Ref426463867][bookmark: _Ref491780840][bookmark: _Toc42249164][bookmark: _9kMLK5YVt3AB8CIfa9sjiuzzcXCGI][bookmark: _9kMKBP6ZWu4BC7DJRFkiv](Reduction of price) Any monetary compensation received by the Buyer as a result of any Claim under this clause will be in reduction and refund of the Purchase Price.
[bookmark: _9kMHG5YVt3AB8DDZa9sjiuzzsWyG0xHDzA][bookmark: _Toc399744220][bookmark: _Toc404257243][bookmark: _Toc42249175][bookmark: _Toc100833550][bookmark: _Ref101269586]Buyer Warranties
[bookmark: _Toc23755170][bookmark: _Toc46637415][bookmark: _Toc92694572][bookmark: _Toc114393633][bookmark: _Toc114464236][bookmark: _Toc114464756][bookmark: _Toc114479697][bookmark: _Toc120941320][bookmark: _Toc126557892][bookmark: _Toc126559763][bookmark: _Toc132175278][bookmark: _Toc132686662][bookmark: _Toc133226495][bookmark: _Toc139173933][bookmark: _Toc151282667][bookmark: _Toc182633830][bookmark: _Toc182967006][bookmark: _Toc183592437][bookmark: _Toc197242545][bookmark: _Toc216691791][bookmark: _Toc224442976][bookmark: _Toc224443666][bookmark: _Toc224462224][bookmark: _Toc238015422][bookmark: _Toc239815090][bookmark: _Toc239815264][bookmark: _Toc248137126][bookmark: _Toc289671939][bookmark: _Toc289675358][bookmark: _Toc293919919][bookmark: _Toc361751786][bookmark: _Toc361814358][bookmark: _Toc366502053][bookmark: _Toc379357578][bookmark: _Toc399411761][bookmark: _Toc399744221][bookmark: _Toc404257244][bookmark: _9kMIH5YVt3AB8DDZa9sjiuzzsWyG0xHDzA][bookmark: _Toc42249176](Buyer Warranties) The Buyer represents and warrants to the Seller that each of the Buyer Warranties is correct.
(When Buyer Warranties given) Each of the Buyer Warranties:
is given as at the date of this Agreement and as at the time immediately before Completion; and
will remain in full force and effect after the Completion Date despite Completion.
(Buyer reliance) The Buyer agrees that the Seller has entered into this Agreement in reliance on the Buyer Warranties.
[bookmark: _Toc42249185][bookmark: _Toc100833551][bookmark: _9kMI0G6ZWu4BC7FMSIz11r0517XF27]Conduct of the Business before Completion Date
[bookmark: _9kML4H6ZWu4BC7FIOIz11r0517]Prior to Completion, the Seller must procure that the Business is conducted in the ordinary course, consistent with past practice, and in the best interests of the Business.
[bookmark: _Toc45822345][bookmark: _Toc45823271][bookmark: _Toc45823704][bookmark: _Ref11768396][bookmark: _Ref11769772][bookmark: _Toc42249195][bookmark: _Toc100833554]Completion
[bookmark: _9kML6J6ZWu4BC7FIOIz11r0517][bookmark: _Toc450125947][bookmark: _Toc457396233][bookmark: _Toc23755103][bookmark: _Toc46637358][bookmark: _Toc92694515][bookmark: _Toc114393575][bookmark: _Toc114464179][bookmark: _Toc114464699][bookmark: _Toc114479640][bookmark: _Toc120941263][bookmark: _Toc126557835][bookmark: _Toc126559706][bookmark: _Toc132175221][bookmark: _Toc132686604][bookmark: _Toc133226437][bookmark: _Toc139173875][bookmark: _Toc151282609][bookmark: _Toc182633772][bookmark: _Toc182966948][bookmark: _Toc183592379][bookmark: _Toc197242487][bookmark: _Toc216691733][bookmark: _Toc224443000][bookmark: _Toc224443690][bookmark: _Toc224462248][bookmark: _Toc238015431][bookmark: _Toc239815099][bookmark: _Toc239815273][bookmark: _Toc248137135][bookmark: _Toc289671948][bookmark: _Toc289675367][bookmark: _Toc293919928][bookmark: _Toc361751795][bookmark: _Toc361814367][bookmark: _Toc366502062][bookmark: _Toc379357587][bookmark: _Toc399411770][bookmark: _Toc399744230][bookmark: _Toc404257253][bookmark: _Toc42249196][bookmark: _Ref101429229][bookmark: _9kML7K6ZWu4BC7FIOIz11r0517][bookmark: _9kMI6M6ZWu4BC7AKTK9wyD][bookmark: _9kMI2I6ZWu4BC7FMSIz11r0517XF27](Completion place) Completion of the sale and purchase of the Assets will occur on the Completion Date at the place that the Seller and the Buyer may agree.
[bookmark: _Ref517353953][bookmark: _Toc42249197][bookmark: _Ref426463807][bookmark: _Ref426464664][bookmark: _9kML8L6ZWu4BC7FIOIz11r0517][bookmark: _Ref101281115][bookmark: _9kMI3J6ZWu4BC7FMSIz11r0517XF27](Seller obligations at Completion) On the Completion Date the Seller must deliver to the Buyer:
[bookmark: _9kMI7N6ZWu4BC7AKTK9wyD]all of the Assets;
[bookmark: _9kMJI5YVt3AB8GMiNevB03KkUC4346M][bookmark: _9kMI8O6ZWu4BC7AKTK9wyD]releases of any Security Interests affecting the Assets; and
all information, logins, authorisations, directions and anything else required for the transfer of all intellectual property. 
Note: the Assets include Business Records. There are additional obligations regarding Business Records at clause 12 (Books and Records).
[bookmark: _Toc45819595][bookmark: _Toc45820708][bookmark: _Toc45822354][bookmark: _Toc45823280][bookmark: _Toc45823713][bookmark: _Toc45819596][bookmark: _Toc45820709][bookmark: _Toc45822355][bookmark: _Toc45823281][bookmark: _Toc45823714][bookmark: _Toc45819597][bookmark: _Toc45820710][bookmark: _Toc45822356][bookmark: _Toc45823282][bookmark: _Toc45823715][bookmark: _Ref517353954][bookmark: _Toc42249198][bookmark: _Ref45742156][bookmark: _Ref426453138][bookmark: _9kML9M6ZWu4BC7FIOIz11r0517][bookmark: _Ref101281118][bookmark: _9kMI4K6ZWu4BC7FMSIz11r0517XF27](Buyer obligations at Completion) On the Completion Date the Buyer must pay the Purchase Price to the Seller in immediately available funds.
[bookmark: _9kMLBO6ZWu4BC7FIOIz11r0517][bookmark: _Toc42249199](Completion simultaneous) The actions to take place under this clause are interdependent and must take place simultaneously. If one such action does not take place, then without prejudice to any rights available to any party as a consequence: 
there is no obligation on any party to undertake or perform any of the other actions;
to the extent that such actions have already been undertaken, the parties must do everything reasonably required to reverse those actions; and
each party must return to the other all documents delivered to it under this clause.
[bookmark: _Toc100833555][bookmark: _Ref426450872][bookmark: _Ref529538799][bookmark: _Ref529538809][bookmark: _9kMH2J6ZWu4BC9ELjNfgn5yfrv3][bookmark: _Toc42249214]Post-Completion obligations
During the period from the date of this Agreement to the Completion Date, the parties agree to work collaboratively to manage the Business and the Assets in the best interests of the Buyer. 
[After Completion, to the extent necessary, the Seller will use reasonable endeavours to assist the Buyer in transitioning the management of the Business from the Seller to the Buyer for a period of [60 days] following the Completion Date. This includes by providing the specific Transition Activities.]
After Completion, the Seller may take steps to wind up its organisation. The Seller will comply with applicable laws (e.g. Associations Incorporation Act 2009 (NSW)) including distributing surplus assets (i.e. to an organisation of similar charitable objects), cancelling registrations and providing required statements.  
[bookmark: _Toc45819601][bookmark: _Toc45820716][bookmark: _Toc45822362][bookmark: _Toc45823288][bookmark: _Toc45823721][bookmark: _Toc45819602][bookmark: _Toc45820717][bookmark: _Toc45822363][bookmark: _Toc45823289][bookmark: _Toc45823722][bookmark: _Toc45819603][bookmark: _Toc45820718][bookmark: _Toc45822364][bookmark: _Toc45823290][bookmark: _Toc45823723][bookmark: _Toc45819604][bookmark: _Toc45820719][bookmark: _Toc45822365][bookmark: _Toc45823291][bookmark: _Toc45823724][bookmark: _Toc45819605][bookmark: _Toc45820720][bookmark: _Toc45822366][bookmark: _Toc45823292][bookmark: _Toc45823725][bookmark: _Toc45819606][bookmark: _Toc45820721][bookmark: _Toc45822367][bookmark: _Toc45823293][bookmark: _Toc45823726][bookmark: _Toc45819607][bookmark: _Toc45820722][bookmark: _Toc45822368][bookmark: _Toc45823294][bookmark: _Toc45823727][bookmark: _Toc45819608][bookmark: _Toc45820723][bookmark: _Toc45822369][bookmark: _Toc45823295][bookmark: _Toc45823728][bookmark: _Toc45819609][bookmark: _Toc45820724][bookmark: _Toc45822370][bookmark: _Toc45823296][bookmark: _Toc45823729][bookmark: _Toc45819610][bookmark: _Toc45820725][bookmark: _Toc45822371][bookmark: _Toc45823297][bookmark: _Toc45823730][bookmark: _Toc45819611][bookmark: _Toc45820726][bookmark: _Toc45822372][bookmark: _Toc45823298][bookmark: _Toc45823731][bookmark: _Toc45819612][bookmark: _Toc45820727][bookmark: _Toc45822373][bookmark: _Toc45823299][bookmark: _Toc45823732][bookmark: _Toc45819613][bookmark: _Toc45820728][bookmark: _Toc45822374][bookmark: _Toc45823300][bookmark: _Toc45823733][bookmark: _Toc45819614][bookmark: _Toc45820729][bookmark: _Toc45822375][bookmark: _Toc45823301][bookmark: _Toc45823734][bookmark: _Toc45819615][bookmark: _Toc45820730][bookmark: _Toc45822376][bookmark: _Toc45823302][bookmark: _Toc45823735][bookmark: _Toc45819616][bookmark: _Toc45820731][bookmark: _Toc45822377][bookmark: _Toc45823303][bookmark: _Toc45823736][bookmark: _Ref101349780][bookmark: _Toc42249223][bookmark: _Toc100833556][bookmark: _Hlk45719931]Dealing with contracts after Completion
[bookmark: _Ref101424826]Assignment and novation of Business Contracts
On and from the Completion Date, the Seller assigns, and the Buyer accepts an assignment of all of the Seller’s rights under, benefits of and interests in and assumes the burden of the Business Contracts in accordance with this clause 9.
This Agreement does not constitute an assignment or attempted assignment of a Business Contract if that Business Contract requires a novation or an assignment, which requires the consent of the counterparty to the Business Contract, and would constitute a breach of that Business Contract if an assignment were made without that consent. 
Nothing in this clause 9 requires the Buyer to assign or novate any business contract held by the Seller prior to Completion. The Business Contracts to be transferred are set out in the Asset Schedule. All remaining business contracts remain with the Seller to continue or terminate. 
At Completion, the Seller must promptly notify the Buyer in writing of any Business Contract that cannot, or is unlikely to be capable of being, assigned or novated. In such circumstances, the Buyer agrees to use its best endeavours to work with the Seller to novate or assign the relevant Business Contract promptly after Completion.   
Consent to transfer of Business Contracts
[bookmark: _Ref101433083]If the consent of a third party is required for the transfer of a Business Contract to the Buyer under clause 9(a) or that Business Contract needs to be novated, then the Seller must obtain that consent by, or as soon as reasonably practicable after, Completion. 
[bookmark: _Ref101427281]Pending the transfer of a Business Contract to the Buyer under clause 9(a) and 9(b)(i), in the period from and including the date of this Agreement, the Seller must:
hold the benefits of and interests in the Business Contract on trust for the Buyer and account to the Buyer as soon as reasonably possible after receipt for the value of any benefits of the Business Contract that arise during the period; 
ensure that all payments made by the counterparty or any third party under the Business Contract are marked as being for the benefit of the Buyer, in a form agreed by the parties; 
delegate management of the Business Contract to the Buyer to the maximum extent possible;
enforce the Business Contract against any counterparty to it in a manner that the Buyer directs from time to time, at the expense of the Buyer (only after Completion); and
not agree to any termination, amendment, or variation of or any waiver of any of the Seller’s rights without Buyer approval.
The Seller will inform the Buyer as soon as it obtains the consent of any third party to the transfer of a Business Contract.
Any request for consent to a transfer of Business Contracts or other communication to a third party for a Business Contract must not be made without Buyer approval after Completion. 
[bookmark: _Ref101427293][bookmark: _Ref115277073]Performance of Business Contracts
The Seller must perform and observe all obligations of the Buyer under the Business Contract which are due to be performed before Completion.
The Buyer must, to the extent it lawfully can, assume, perform and observe all obligations of the Seller under the Business Contract which are due to be performed after Completion.
The Seller must, and with the assistance of the Buyer (each at their own cost) use their best endeavours to perform any obligations under the Business Contract which arise from Completion which the Buyer cannot lawfully assume, perform or observe. 
[bookmark: _Ref101427626]Seller’s indemnity
Subject to Completion occurring, the Seller indemnifies the Buyer from and against all liabilities suffered, paid or incurred by the Buyer from:
any breach, non-performance or non-observance of any obligation of the Seller under a Business Contract which is due to be performed before Completion;
any Claim made by a counterparty under a Business Contract arising from events, acts or omissions occurring before Completion;
any breach, non-performance or non-observance of any obligation of the Seller under a Business Contract on or after Completion incurred from acts, events or omissions caused or contributed to by the Seller (other than at the written direction, on or after Completion, of the Buyer); and
any breach by the Seller of clause 9(b)(ii) and9(c).
[bookmark: _Ref101427629]Buyer’s indemnity 
Subject to Completion occurring, the Buyer indemnifies the Seller from and against all liabilities suffered, paid or incurred by the Seller from:
any breach, non-performance or non-observance of any obligations of the Buyer under a Business Contract which is due to be performed after Completion except to the extent that any such liability is suffered, paid or incurred from acts, events or omissions caused or contributed to by the Seller (other than at the written direction, after Completion, of the Buyer);
any Claim made by a counterparty under a Business Contract arising from acts, events or omissions occurring after Completion, except to the extent that any such liability is suffered, paid or incurred from acts, events or omissions caused or contributed to by the Seller (other than at the written direction, on or after Completion, of the Buyer); and
any breach by the Buyer of clause 9(c).
Employees
[bookmark: _9kMJ22J7aXv6AAAEIfcBulkw11][bookmark: _Toc42249224][bookmark: _Toc522880774][bookmark: _Ref490820428][bookmark: _Toc256000079][bookmark: _Ref426464214][bookmark: _Ref528747801][bookmark: _Ref25145815][bookmark: _Toc42249242][Guidance Note: If the sale will involve the transfer of employees, then each party should seek legal advice to ensure that they are meeting all applicable employment requirements, including under the Fair Work Act 2009. The parties will also need to consider recognition of service for employees that will be transferred to the Buyer and responsibility for entitlements between the Buyer and the Seller. The below template clause has been provided as a guide for such a process]
[bookmark: _9kMJ2H6ZWu4BC7FMSIz11r0517XF27](Termination and offer of employment) At least [30 business days] before the Completion Date:
[bookmark: _Ref115878008]the Seller must give notice terminating the employment of each Employee effective on and from Completion
[bookmark: _Ref115878032]the Buyer must offer each Employee employment in the Business with the Buyer:
[bookmark: _9kMNBM6ZWu4BC7FIOIz11r0517][bookmark: _9kMJ3I6ZWu4BC7FMSIz11r0517XF27]on Completion and with effect from the Completion Date;
on terms and conditions substantially similar to, and considered on an overall basis no less favourable to the Employee than, those under which the Employee is employed by the Seller immediately before the Completion Date.
The Buyer must notify the Seller in writing of each acceptance or rejection of an offer of employment from an Employee as soon as reasonably practicable after receiving that acceptance or rejection.
[bookmark: _Toc42249228][bookmark: _Ref11768344][bookmark: _Toc256000083][bookmark: _Toc522880777][bookmark: _Ref490820234][bookmark: _Ref426462780](Terminating Employees) 
The Seller is solely responsible for any Employee who is terminated pursuant to clause 10(a)(i) but who does not accept an offer of employment made under clause 10(a)(ii) (Terminating Employee).
On the Completion Date, the Seller must pay to each Terminating Employee the amounts (if any) due to that Terminating Employee, whether arising under any agreement, legislation, award or otherwise in relation to:
accrued salary, wages, holiday pay and sick leave;
accrued entitlements to long service leave; and
any other remuneration or entitlement arising out of employment or its termination.
(Transferring employees)
for each Employee who is terminated under clause 10(a)(i) and accepts an offer of employment made pursuant to clause 10(a)(ii) (Transferring Employee):
[bookmark: _Ref115882643]the Seller is solely responsible for the management, and the rights and entitlements, of the Transferring Employee until Completion; and
the Buyer is solely responsible for the management, and the rights and entitlements, of the Transferring Employee from Completion.
At Completion:
[bookmark: _Ref115878389]the Seller must deliver to the Buyer a schedule setting out for each Transferring Employee the monetary value of the Transferring Employee's accrued annual leave (including applicable loadings) and long service leave as at the Completion Date; and
the Seller must pay to the Buyer an amount equal to the amount of the accrued entitlements referred to in clause 10(c)(ii)(A).
From Completion, the Buyer must treat the Transferring Employees, and deal with all their entitlements, as if each entitlement had been accrued by the relevant Transferring Employee while in the employment of the Buyer. The Buyer will assume, recognise and become solely responsible for all accrued and untaken entitlements of each Transferring Employee for annual leave (including applicable loading), personal leave (comprising sick leave and carer's leave), parental leave and long service leave as at the Completion Date.
[bookmark: _Ref115882750][bookmark: _9kMK3H6ZWu577AGEMFkiv]([Seller responsible for redundancy claims) The Seller must indemnify the Buyer in relation to any liabilities arising in connection with any alleged or actual redundancy of any Employee, however arising on or before the Completion Date. 
(Superannuation) The Seller must make all necessary superannuation fund contributions in respect of each Transferring Employee up to and on the Completion Date.  From Completion, it is the Buyer's obligation to make all necessary superannuation fund contributions in respect of the Transferring Employees.
(Seller’s indemnity) Subject to Completion occurring, the Seller indemnifies the Buyer against all liabilities suffered, paid or incurred by the Buyer from:
any Claim by any Transferring Employee or Terminating Employee for any wages, salary, commission, bonuses and other benefits or entitlements accruing to the Transferring Employee or Terminating Employee before Completion (other than leave entitlements which the Buyer assumes under clause 10(d));
any breach by the Seller of its statutory, contractual or other legal obligations to a Transferring Employee and Terminating Employee prior to Completion; and
any Claim by an Employee who is not a Transferring Employee relating to that Employee’s employment with the Seller, including any termination of employment by the Seller, whether before or after Completion.
(Buyer’s indemnity) Subject to Completion occurring, the Buyer indemnifies the Seller against all liabilities suffered, paid or incurred by the Seller from:
any Claim by any Transferring Employee for any wages, salary, commission, bonuses and other benefits or entitlements accruing to the Transferring Employee in respect of the period from Completion; and
any breach by the Buyer of its statutory, contractual or other legal obligations to a Transferring Employee from Completion. 
[bookmark: _Ref45831986][bookmark: _Toc100833558]Confidentiality
[bookmark: _Ref426450307][bookmark: _Toc42249243][bookmark: _9kMKJ5YVt4888IKedtjnhx](Confidentiality) Subject to clause 11(b), each party must keep the terms of this Agreement confidential.
[bookmark: _Ref474766639][bookmark: _Toc485214156][bookmark: _Toc485370308][bookmark: _Toc485373219][bookmark: _Toc517766933][bookmark: _Toc42249244][bookmark: _Ref101430356][bookmark: _Ref426441355][bookmark: _Ref101282297](Exceptions) A party may make a disclosure in relation to this Agreement as it thinks necessary to:
its professional advisers, insurers, bankers, financial advisers and financiers, if those persons undertake to keep information disclosed confidential;
comply with any applicable law or requirement of any governmental agency or its obligations under this Agreement; or 
[bookmark: _9kMNEP6ZWu5778BBOI000E5m][bookmark: _9kMO6G6ZWu5778BBOI000E5m]any of its employees to whom it is necessary to disclose the information if that employee undertakes to keep the information confidential.
[bookmark: _Toc485214157][bookmark: _Toc485370309][bookmark: _Toc485373220][bookmark: _Toc517766934][bookmark: _Toc42249245](Public announcements) Except as required by law, all press releases and other public announcements relating in any way to this Agreement must be in terms agreed by the parties.
[bookmark: _Toc42249268][bookmark: _Toc100833560][bookmark: _Ref115881573]Books and Records
[bookmark: _9kMLK5YVt3AB6CELMAzvsyDnUmxD35][bookmark: _9kMPBK6ZWu4BC7FIOIz11r0517][bookmark: _9kMML5YVt3AB6CELMAzvsyDnUmxD35](Business Records – transfer to Buyer) All Business Records will become the property of the Buyer at Completion except where they are required by law to be kept by the Seller. For a period that is the earlier of (i) 6 years from the Completion Date and (2) the date on which a party is wound up or otherwise dissolved, each party must allow the other to have access at all reasonable times to the Business Records and to take extracts from or copies of them.
(Personal Information) Where the Business Records include personal information (e.g. students or staff information) each party must ensure it complies with all relevant laws, including the Privacy Act 1988 (Cth), that apply to the use of that personal information with the Business Records. 
(Seller access to Business Records after Completion) If the Seller is wound up or otherwise dissolved after Completion, the Buyer will provide to the Seller reasonable access as reasonably required to assist the Seller’s winding up or dissolution after Completion. 
[bookmark: _Ref42088084][bookmark: _Toc42249286][bookmark: _Toc100833562]GST
[bookmark: _Toc42249287][bookmark: _Ref519754240][bookmark: _Ref519754239][bookmark: _Ref519754238][bookmark: _Ref426441851][bookmark: _Toc256000110][Guidance Note: If the Business is sold as a ‘going concern’, the sale will be GST-free. Each party should seek legal advice to determine the GST status of a proposed transaction.]
[bookmark: _Ref101429159](Going concern)
[bookmark: _Ref426441881][bookmark: _9kMJ3I6ZWu4BC7AKTK9wyD][bookmark: _9kMI7N6ZWu577AHGWDv]The parties agree that the supply of the Assets pursuant to this Agreement is the supply of a going concern for the purposes of the GST law.
[bookmark: _9kMJ4J6ZWu599ABAeSkTeDwnmy33][bookmark: _Ref426441849][bookmark: _9kMPEN6ZWu4BC7FIOIz11r0517][bookmark: _9kMI8O6ZWu577AHGWDv]The Buyer warrants that, as at the date of this Agreement and at Completion, it is registered for the purposes of the GST law.
[bookmark: _Ref101279504][bookmark: _9kMJ4J6ZWu4BC7AKTK9wyD]If, despite clause 13(a)(i), the supply of all or any part of the Assets is not the supply of a going concern for GST purposes and is a taxable supply:
[bookmark: _9kMHG5YVt39A7CERzDwG1AAA][bookmark: _9kMHG5YVt3DE7CDQzDwG1AAA]the Buyer must also pay the GST Amount as additional consideration for that supply, subject to the prior receipt of a tax invoice;
[bookmark: _9kMIH5YVt39A7CERzDwG1AAA][bookmark: _9kMIH5YVt3DE7CDQzDwG1AAA]in addition to the GST Amount, the Buyer must pay to the Seller all interest, fines, penalties, charges, and additional amounts payable as a result of the supply being incorrectly treated in whole or in part as the supply of a going concern or as a result of the GST payable on the supply being paid late;
the Buyer must pay to the Seller the amounts payable by the Buyer pursuant to this clause upon demand; and
[bookmark: _9kMK8M6ZWu577AGEMFkiv][bookmark: _9kMI9P6ZWu577AHGWDv]it will not be a defence to any claim against the Buyer pursuant to this clause that the Seller has failed to mitigate damages by paying an amount of GST when it fell due under the GST law.
[bookmark: _Toc42249288][bookmark: _Toc256000111][bookmark: _9kMKJ5YVt39A7CERzDwG1AAA][bookmark: _9kMKJ5YVt3DE7CDQzDwG1AAA](Recovery of GST) If GST is payable, or notionally payable, on a supply made under, by reference to or in connection with this Agreement, other than a supply subject to clause 13(a), the party providing the consideration for that supply must also pay the GST Amount as additional consideration for that supply. Subject to the prior receipt of a tax invoice, the GST Amount is payable at the same time that the other consideration for the supply is provided.  If a tax invoice is not received prior to the provision of that other consideration, the GST Amount is payable within [10 days] of the receipt of a tax invoice. This clause does not apply to the extent that the consideration for the supply is expressly stated to be GST inclusive or the supply is subject to reverse charge.
[bookmark: _9kMJ8N6ZWu4BC8GPeLhbkvw56s3][bookmark: _Toc42249289][bookmark: _Toc256000112][bookmark: _9kMMBN6ZWu577AHHXLhbkvw56s3][bookmark: _9kMMCO6ZWu577AHHXLhbkvw56s3](Liability net of GST) Where any indemnity, reimbursement or similar payment under this Agreement is based on any cost, expense or other liability, it will be reduced by any input tax credit entitlement, or notional input tax credit entitlement, in relation to the relevant cost, expense or other liability.
[bookmark: _Toc42249290][bookmark: _Toc256000113][bookmark: _9kMLK5YVt39A7CERzDwG1AAA][bookmark: _9kMLK5YVt3DE7CDQzDwG1AAA](Adjustment events) If an adjustment event occurs in relation to a supply made under or in connection with this Agreement, the GST Amount will be recalculated to reflect that adjustment and an appropriate payment will be made between the parties.
[bookmark: _Toc42249291][bookmark: _Toc256000114][bookmark: _9kMPFO6ZWu4BC7FIOIz11r0517](Survival) This clause will not merge upon Completion and will continue to apply after the expiration or termination of this Agreement.
[bookmark: _Toc42249292][bookmark: _Toc256000115](Definitions)
[bookmark: _9kMJ1G6ZWu577AHGWDv]Words and phrases used in this clause that have a specific meaning in the GST law (as defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)) will have the same meaning in this clause.
[bookmark: _9kR3WTr1785ACPxBuEz888][bookmark: _9kR3WTr1BC5ABOxBuEz888]In this clause 'GST Amount' means in relation to a taxable supply the amount of GST payable, or notionally payable, in respect of that taxable supply.
[bookmark: _Ref101351044][bookmark: nomerger][bookmark: _Toc100833563]Special Conditions
The parties agree that the Special Conditions (if any) take priority, to the extent of any inconsistency, with the other provisions of this Agreement.      [Guidance Note: If the parties would like any ‘Special Conditions’ to apply to the sale then such conditions can be included in the Agreement Details.] 
No Merger
The rights and obligations of the parties under this Agreement do not merge on completion of any transaction contemplated by this Agreement.
[bookmark: _Ref426458639][bookmark: _Ref426458747][bookmark: _Toc42249298][bookmark: _Toc100833564]Assignment
[bookmark: _9kMI1H6ZWu5779HMiOfwC14LlVD5457N]Neither party can assign, charge, create a security interest over, encumber or otherwise deal with any rights or obligations under this Agreement, without the prior written consent of the other party.
[bookmark: _Toc42249299][bookmark: _Toc100833565]Further Assurances
Each party must do anything (including executing agreements and documents) necessary to give full effect to this Agreement and the transactions contemplated by it.
[bookmark: _Ref426458711][bookmark: _Ref426458760][bookmark: _Toc42249300][bookmark: _Toc100833566]Entire Agreement
This Agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all previous agreements or understandings between the parties in connection with its subject matter.
[bookmark: nowaiver][bookmark: _Toc100833567]No Waiver
A party does not waive a right, power or remedy if it fails to exercise or delays in exercising the right, power or remedy.  A single or partial exercise of a right, power or remedy does not prevent another or further exercise of that or another right, power or remedy.  A waiver of a right, power or remedy must be in writing and signed by the party giving the waiver.
[bookmark: severabilityprovisions][bookmark: _Toc100833568]Severability 
A term or part of a term of this Agreement that is illegal or unenforceable may be severed from this Agreement and the remaining terms or parts of the term of this Agreement continue in force. 
[bookmark: noticesa][bookmark: _Toc100833569]Notices 
(In writing) A notice or other communication related to contractual issues under this Agreement (Notice) has no legal effect unless it is in writing and is sent to the addresses in the Agreement Details.
[bookmark: _Ref234313421][bookmark: _Toc372547671][bookmark: _Ref361907374](Rules) A Notice may be:
(post) sent by prepaid post to the address for service of the addressee;
(email) sent by email to the email address of the addressee; or
(delivery to an address) delivered at the address for service of the addressee.
[bookmark: _Ref286839274][bookmark: _Toc372547672](When a notice is received) If a Notice is provided under clause 21(b), it must be treated as received by the party to which it is addressed:
(post) if sent by post, on the 2nd business day after posting
[bookmark: _Ref456146190](email) if sent by email, when sent by the sender unless the sender receives a delivery failure notification; or
(delivery to an address) if delivered by hand, when delivered to the nominated address.
[bookmark: _Ref426464242][bookmark: _Toc42249304][bookmark: _Toc100833570]Costs
Each party must pay its own costs of negotiating, preparing and executing this Agreement.
[bookmark: _9kMLK5YVt3AB7FLaCu]Governing Law and Jurisdiction
[bookmark: _9kMJ2H6ZWu577AHGWDv]This Agreement and, to the extent permitted by law, all related matters including non‑contractual matters is governed by the laws of New South Wales. In relation to such matters each party irrevocably accepts the non‑exclusive jurisdiction of courts with jurisdiction there.
[bookmark: counterparts][bookmark: _Toc100833571]Electronic Execution
A party may sign electronically a soft copy of this Agreement, and bind itself accordingly. This will satisfy any statutory or other requirements for this Agreement to be in writing and signed by that party. The parties intend that:
(soft copy) any soft copy so signed will constitute an executed original counterpart, and any printout of the copy with the relevant signatures appearing will also constitute an executed original counterpart; and
(printed copy) where a party prints out this Agreement after all parties that are signing electronically have done so, the first print-out by that party after all signatories who are signing electronically will also be an executed original counterpart of this Agreement. Each signatory confirms that their signature appearing in the Agreement, including any such print-out (irrespective of which party printed it), is their personal signature authenticating it.
Counterparts




This Agreement may be executed in any number of counterparts. All counterparts together will be taken to constitute one instrument.
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[bookmark: _Toc42249322][bookmark: _Ref45785722][bookmark: _9kMJ8N6ZWu4BCAEDgRqqs7qUwEyvFBx8][bookmark: _Toc42249323]Schedule 1 –Agreement Details

	Seller 
	[Insert seller full legal name including Incorporated Association Registration Number and ABN]

	Seller Address
	[Insert seller address for the purposes of a Notice]

	Buyer 
	[Insert buyer full legal name including ABN]

	Buyer Address
	[Insert buyer address for the purposes of a Notice]

	Business
	Business means [the Business operated by the Seller, as at the Completion Date, of [insert description]]

	Purchase Price
	(Price) [Insert Purchase Price e.g. $1] [Guidance Note: The Price will be a nominal amount]


	Completion Date 
	[Insert the completion date for the sale] [include date e.g. 24 March 2023] or such other date as mutually agreed by the parties in writing which must be no later than the date that is [5 business days] after the date of this Agreement.][Guidance Note: The Conditions Precedent set out in clause 2.1 must be satisfied/ completed before ‘Completion’ of the asset sale can occur. Some conditions may take longer than others (e.g. a few days, weeks or even months). It is important that the parties consider each of the conditions and the time and effort required to complete each. In this section, the parties can include a target Completion Date. And if conditions cannot be satisfied before then, the parties can agree in writing to mutually vary that date.]

	Cap
	[Insert – this amount is the total maximum liability of the Seller if there is a breach of the Seller Warranties.  e.g. an amount equal to [insert]]    [Guidance Note: The example here says that the maximum liability of the seller, for a breach of the short list of warranties, is limited to an amount to be decided. Whether a liability cap is specified should be considered on a case by case basis. This could be an amount that can reasonably cover the significant liabilities that may arise in a breach of a warranty. The parties may consider whether funds should be kept by the Seller in a separate account to deal with special issues – this will require negotiation on a base by case basis – see Special Conditions where there is guidance of possibly including a contingency fund to deal with liabilities after Completion.].] 

	Warranty Period
	[Insert – this period is the time period during which a Seller will remain liable to the Buyer for potential breaches of the Seller Warranties.  e.g. [12 months] after the Completion Date.]

	Excluded Assets
	[The Assets do not include the following assets:
· Insert]     [Guidance Note: If there are any assets that will not be part of the sale, they should be listed here. These excluded assets could be any part of the Business that is not being transferred (e.g. a specific contract, certain IP, a particular printer). It may also include any amount of cash that needs to be retained in the business to finalise any payment or any outstanding financial obligations or contracts – for example, any financial assets needed to fulfil the outstanding debts/ liabilities of the Seller after Completion. These will need to be considered and negotiated on a case by case basis.]

	Special Conditions
	[Insert any additional conditions agreed between the parties]
[Guidance Note: This template document is intended for a simple transaction. If additional requirements or conditions for the sale are to apply, then those conditions can be included here. Each party should seek legal advice about its specific requirements. Special conditions could include (e.g.):
· Dispute resolution – should a dispute resolution be included?  
· Personal Information – is there any personal information that needs to be secured or destroyed as part of the Sale of the Business?  
· Contingency fund – if there are risks identified as part of the due diligence, then a mechanism could be included for a small contingency fund (possibly held on trust) that could be held upon if there are additional liabilities beyond completion. This mechanism can be specified here as a ‘Special Condition’.

	Transition Activities
	[Insert any specific requirements or guidance of the services to be provided by the Seller to assist with the transition of the Business to the Buyer including:
· Induction / training of Buyer’s personnel
· Response to questions from the Buyer in a timely manner
· Verbal and written guidance regarding the Business as required by the Buyer from time to time]
[Guidance Note: This list will include the tasks or responsibilities that are reasonable in assisting with the transition. They may include timely answering of questions, verbal or written guidance, induction or training of incoming management)]







Schedule 2 – Seller Warranties
The following warranties are given by the Seller to the Buyer as set out in clause 4. 
Incorporation and Existence
1. (Incorporation and Existence) The Seller is duly incorporated and validly exists under the law of its place of incorporation.
(Power and Authority) The Seller has full corporate power and authority to own the Assets and carry on the Business as it is being conducted.
(Solvency) The Seller is not insolvent and no receiver has been appointed over any part of their assets and no such appointment has been threatened.
Authority
(Execution of Agreement) The execution and delivery of this Agreement has been properly authorised by all necessary corporate action of the Seller.
(Power and Authority) The Seller has full corporate power and lawful authority to execute and deliver this Agreement and to consummate and perform or cause to be performed its obligations under this Agreement and each transaction contemplated by this Agreement to be performed by the Seller.
(Binding obligations) This Agreement constitutes a legal, valid and binding obligation of the Seller enforceable in accordance with its terms by appropriate legal remedy.
Title and Assets
[bookmark: _Ref45785744](Options and pre-emptive rights) The Seller have not granted any option or right of pre-emption in respect of any of the Assets to any other person and the Seller will at Completion be able to transfer title to all of the Assets to the Buyer without first obtaining the consent of any other person.
[bookmark: _Ref45785755](Ownership) The Seller is the sole legal and beneficial owner of the Assets and has full capacity and power to own, lease and operate the Assets and conduct the Business and no third party has claimed any beneficial or legal entitlement to any of the Assets from the Seller.
(Documentation) All documents which are necessary to establish or evidence title of the Seller to the Assets are in the possession or control of the Seller, and where applicable, have been properly stamped. 
(Ownership transfer) The legal and beneficial ownership of all of the Assets will on Completion vest in the Buyer free from any Security Interests.
(Adequacy of Assets) The Assets comprise all the assets which are used in the conduct of the Business necessary to enable the Seller to conduct the Business in the manner in which it is conducted as at Completion. 
(Fit for purpose) The Assets are of a good and acceptable quality and reasonably fit for their intended purpose.
(Disputes) There are no disputes relating to any of the Assets. 
Conduct of Business
(Compliance) The Seller has at all times conducted the Business in accordance with all applicable laws, regulations and Authorisations. 
(Authorisations) As at Completion, the Seller has obtained all Authorisations, including from government agencies, necessary to own and operate the Assets, and to conduct the Business in the locations and manner in which it is conducted immediately prior to Completion.   
[Guidance Note: The list of Seller Warranties is a short list – intended for a simple transaction. If the Buyer wishes to have additional warranties or promises made by the Seller about the Seller or the Business, those should be included here. Some matters that are commonly dealt with in a sale contract include:
· Arm’s length contracts – that all the Business Contracts have been made at arm’s length 
· Bank guarantees – that there are no bank guarantees held by any bank against the Business  
· Employees – that all of the Employees of the Business have been paid in full, and paid in compliance with the Fair Work Act 2009  
· Insurance – that the Business has maintained all the necessary insurance for the Business  
· Intellectual Property – that all of the IP used by the Business is owned by the Business and is not infringing on any third party’s IP rights  
· Leases – that the leases that the Business uses are valid, have not been breached, and that there has not been a notice issued under any of the leases  
· Legal Proceedings – that there are no legal proceedings affecting the Business or threatened  
· Maintenance of the Assets since signing – that the Assets are still in appropriate and working condition, and have been maintained since signing  



Schedule 3 – Buyer Warranties
The following Warranties are given by the Buyer to the Seller as set out in clause 5.
The Buyer
1. The Buyer is duly incorporated under the Parents and Citizens Associations Incorporation Act 1976 (NSW) and validly exists under the law of its place of incorporation.
The Buyer is not insolvent and no receiver has been appointed over any part of its assets and no such appointment has been threatened.
Authority
The execution and delivery of this Agreement has been properly authorised by all necessary corporate action of the Buyer.
The Buyer has full corporate power and lawful authority to execute and deliver this Agreement and to consummate and perform or cause to be performed its obligations under this Agreement and each transaction contemplated by this Agreement to be performed by it.
This Agreement constitutes a legal, valid and binding obligation of the Buyer, enforceable in accordance with its terms by appropriate legal remedy.




[bookmark: _Toc42249324][bookmark: _Toc42249334]
[bookmark: _Ref45822867]Schedule 4 –The Assets (Assets Schedule)
Intellectual Property

	Item
	Description

	[   ]
	[    ]

	[e.g. Domain Name]
	[The domain name xyz.com] 

	[Guidance Note: Please consider all IP licences and rights held by Business. Each party should consider the IP to be transferred. This could include (e.g.):
· Domain Names
· Trademarks or Logos
· Business Names
· Educational Methodology and Training
Other Intellectual Property rights like patents or registered designs – however these are unlikely to apply for a simple transaction.]



Plant and Equipment

	Item
	Description

	[   ]
	[    ]

	[e.g: Microwave]
	[The Homebrand microwave located in the ‘Equipment Room’]





Business Contracts

	Item
	Description

	[   ]
	[    ]

	[e.g.: Sports Provider Agreement]
	[The Agreement between [  ] and the Seller for [Sports Provider] to provide 4 hours of supervised sports practice per week. Details of the contract, and a copy, have been provided in the Annexure]. 



Leases

	Item
	Description

	[   ]
	[    ]

	[e.g. Printer Lease]
	[The printer used by the OSHC service and stored in the print room is leased. The terms and conditions of the lease are contained in the Annexure.]  



Licences

	Item
	Description

	[   ]
	[    ]


[Guidance Note: This should not include the licence to occupy the school.]


Schedule 5 –The Employees (Employee Schedule)
Employees

	Name
	Employee details

	[   ]
	[    ]





Annexure – Documents Provided



